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Comments Regarding The Chollas Creek Metals TAfDL 

INTRODUCTION 

Following are the City of San Diego's comments in response to the State Board's 
December 1,2005 "Notice of Opportunity to Comment" (Notice) (received by this office on 
December 14, 2005). 

The City submits these comments because the Chollas Creek metals T:\IDL presents the 
rare situation where there are significant collateral env1T(lIlmental consequences that result from 
activities designed to otherwise Improve the environment. Thus. while the City is committed to 
improving water quality in and around the City. achieving that goal in an urbanized area requires 
Ihe City to balance those efTorts against the need to ensure adequate lIousing exists. particularly 
for low-income residents: that historical and other cultural resources arc protccted; that the 
aesthetic values arc preserved; and that development occurs in a manner that IS consistent with 
the land use plans developed by the City. 

As will be shown in detail below. in the case of the Chollas Creek metals TMDL the f3ct 
thm water quality would compete with these other important resources was obscured fTOm the 
Regiollal Board members because the draft environmental analysis contained no diSCUSSIOn of 
the Impacts allendant 10 constructmg pollution controls, despite an unambiguous obligation to do 
so. Only when Regional Board stafTresponded to the City's initial comments on the deficient 
draft analysis did It become evident that sigmflcant construction could occur in complymg with 
the TMDL, and that one of the reasonably foreseeable IlIlpacts of complying with the TMDL 
would be the impacts from constructing detention basins. This significant new mformalion was 
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never suhje<:ted to puhlic review and comment, preventing the Regional Board memhers from 
making a fully informed decision - thwarting the key purposes of CEQ A_ 

scor.: OF REVI EW AN I} COM" I Ei\'TS 

Thc Notice solicits comments on Ihe following four issuesl: 

• Identification of changes or alterations that the San Diego Water Board n13de to the 
project that you believe warranted recirculation of the substitute envirornnental 
documents and an explanation as 10 \O.hy the alterations required recIrculation; 

• Identification of any reasonably foreseeable means of compliance with the proJe<::t as 
altered, which were not already considered by the San Diego Water Board in its 
substitute environmental documents; 

• Identification of any not previously considered significant adverse environmental impacts 
attendant wilh those means of compliance; and 

• ldcntificanon of any specific "substantial evidence" supporting the existence of any such 
significant adverse environmental impacts (sec Title 14, CCR section 15384). The 
commenter should submit copies of such evidcnce if it is not already contained in the San 
Diego Water Board's administrative record. 

It appears that requested information is limited in focus to "changes made to the project"' 
and the consequences that flow from those "changes made to the project." While changes to the 
project afler the drafl environmental analysis const itute "significant new inforn13tion"that 
requires recirculation. it is not the limit of significant new information. CEQA Guidelines 
section 15088.5(a) Slales that "significant new information" includes: 

(I) A new significant environmental impacl would result from the 
project or from a new mitigation measure proposed to be 
implemented. 

(2) A substantial mcrease in the severity of an environmental 
nnpact would result unless mitigation measures are adopted that 
reduce the impact to a level of insignificance. 

(3) A feasible project alternative or mitigation measure 
considerably different from others previously analyzed would 
clearly lessen the environmental impacts of the project. bU1the 
project's proponents decline to adopt it. 

I The City learned at the last minute that thiS notice also sought written comments on non-C'EQA 
Issues. While the nOllce did not clearly express such an intention, the City has attempted to 
capture all comments on this nllemaking 111 this document. The City wJ!1 augment these 
comments at the Board hearing as necessary. 
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(4) The draft EIR was so fundamentatly and basically inadequate 
and conclusory in naturc that meaningful public review and 
comment were precluded (Mountain Lion Coali'ion 1'. Fish and 
Game Com. (1989) 214 Cal. App.3d 1(43). 
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Thus. to the extent that the notice focuses only on changes to the proJe<:1. the notice 
Improperly limits the scope of significant new mformation. As will be discussed in detail below. 
significant new infornlation eX lsts because (1) changes were made to the project after circulation 
of the draft env ironmental analysis; (2) the draft environmental al1alysis was so fundamentally 
and basically inadequate and eonc1usory m nature that meaningful public review and comment 
were precluded; and. (3) the City has identified new. significant impacts that would result from 
the proje<:1 that "'ere not included in the draft environmental analysis. 

The City also notes that the relationship between the State Board and the Regional Board 
with respect to the finality of environmental dctenninations is not well-defined. Water Code 
section 13245 states that Basin Plan amendments (such as TMOLs) do not have the foree and 
effeet o f law until the State Board approves the amendment . Under CEQA and the Stale 
Board/Regional Board's CEQA regulations. a notice of decision regarding the environmental 
determination is to be filed with the Secretary of Resources. CEQA Guidelines § 15252(b): 23 
CCR § 3720. In this case. there is no record that such a documenl has been filed wilh the 
Secretary ofResourccs regarding the Chollas Creek metals TMDL See Exhibil One. Thus. the 
admirllstr;lt ive record for such a dCICrmin31ion would still be open, the City' s conunents on the 
inadequacy of the envIronmental analysis - detailed below - would have to be considered hy Ihe 
State Board prior to the State Board approving the Basin Plan amendment, and the State Board 
would have to correct Ihe deficiencies. See Public Resources Code § 21 I 77(a) and Ga/,mte 
Vineyords v. Momerey Pe","s,'/{, Water Munllgemem DIstrict, 60 Cal.App.4th 1109 (1997) 
(Comments on deficit'Ttt environmental analysis an: timely if the commcnts are submilled before 
Ihe close of the public hearing on the proJecl before the issuance oflhe notice of detenllination). 
After revisions are made 10 correct the deficiencies noted below. recirculation would be n:qulred 

CO;\IMENTS REGARDING TilE ENVIRONMENTAL ANALYS IS 

A. CEQA rrin riJll~~ Applic3hle 10 CHImed Regulaton' I' rogram~ 

The San Diego Regional Water Quality Control Board 15 a "certified regulatory program" 
under the California Environmental Quality Act. See Cal. Pub. Res. Code § 2 1080.5. 14 CC.R. § 
15251(g). The main differcnce between an agency with a certified regulatory program and other 

1 The Slate Board eQuId simply remand the matter back to the RegIonal Board for COrTC<;1I0n and 
recirculation for public comment. Regardless of the procedure. additional analysis and another 
pubhe comment period would be required before the Basin Plan amendment would have the 
force and effect of law. 
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agencies is that a certified agency is exempt from Chapters 3 and 4 of CEQ A, but only chapters 3 
and 4. See Cal Pub. Res. Code § 21080.5(1.'); 14 C.C.R § 15250(b).J State agencies must comply 
with those provisions of CEQ A that lie outside of Chapters 3 and 4. See Sierra Club 1'. Siali' 
Board ojForeslry, 7 Ca1.4'" 1215 (1994) (Slate Board of Forestry must comply with PRe § 
21160 authorizing pennilling agencies to oblain infonnalion necessary to assess environmental 
Impacts of penn its). Because all of the deficiencies in the Regional Boartl's analysis arc rooted 
in requirements that lie outside Chapters 3 and 4 ofCEQA. the fact that the Regional Board is 
operating under its functionally C<juivalent program is Irrelevant. 

1.\ , The Regional Iloard Viola ted Ct:OA B\" Failing to Recirculai<' the Final 
En \' irllnm~ntnl Annh sis Aft~r ,\I:lking Significant I{n'i_ion, To A Woefully 
In;ulegu ate Draft ]locument 

I, Th e Regionall.loard Circulated a Fundamentally Inadequate Draft 
I:: n "iron men tal An a lys is 

If the State Board believes that the administrative record regarding CEQA compliance 
closed when the public comment period on the Chollas Creek metals TMDL Technical Report 
close<lm June 2005. the Regional Boartl nevertheless violated CEQA by not redrculating the 
environmental analysis. 

CEQA reqUIres an environmemal analysis to he recirculated \\hen there have been 
substantial revisions to the analysis prior to certificat ion. Cal. Plib. Res § 210921; 14 CCR 
§§ 15073.5 and 15088.5. A substantial revision incilides the identification of new, avoidable 
sigmficant effects and the addition of new measures or revisions to the project to reduce the 
Impacts below significance. 14 CC.R §§ IS0735(b)(l) and 15088.5(a)(1) - (3). in addition, 
recireulation is required when the draft analysis is so deficient meaningful public review and 
comment was precluded. 14 C.CR. § 15088.S(b)(4). 

Here, the draft environmental analysis was so inadequate meaningful public revicw and 
comment "as precluded. The Technical Report identified the construction of detention basins or 
retenllon ponds as reasonably foreseeable methods of compliance, but the draft envlronnlelllal 
analysis contailled no discussion of the effects of com'/ru c/lug such controls. See Appendix I 
"Public Review Draft 20 March 2005" and Techmcal R~1lDrt "Public Review Draft:· pp. 76 - 83. 
Thus. the environmental analysis plainly did not consider the reasonably foreseeable 
environmental impacts of the methods of compliance. as required by Public Resources Code 
section 2 I 159. One e~ample of the fundamentally inadC<juatc analysis is the ReglOnal Board's 

J Chapter 3, entitled "State Agencies Board and Comml,sions" contains the requirement that 
State agcncies prepare an EIR if the project may have a significant effect Cal. Pub. Res ~ 21100) 
and specifies the procedures to be followed in preparing an EIR See Cal. Pub. Res §§ 21100.1. 
21 I 01. 21 104. and 21108). Chapter 4 imposes sllllliar requirements on local agencies. See Cal. 
Pub. Res § 21150. 
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contention that "identifying the specific projects that the dischargers Imght implement is overly 
speculative at this time:' Technical Report at p . 80. This is inconsistent with the requirt111cnts 
of Publ ic Resources Code section 21 1 59(c) which requITes an analysis of "a rca~onable range of 
envlronmcntal. economic. and technical factors, population and geographic areas, (tllll specific 
sires:' 

2. T he Regiona l Board Vlobtcd C ':QA Ily Adding Signi fica nt New Info rrmHion 
Regardin g Impacts and Mitigation Measures Afte r Releas ing the Or" rt 
Environmental Analys is 

Regional Board staff. ostensibly recognizing that the draft envi ronmental analysis was 
fundamentally inadequate. then altered the environmental analysis significantly after the close of 
the public comment period First. the environmental conclUSIOn regarding the o\erall impact of 
the TDML project was changed from ··no significant effect" to "less than sigmficam effect due to 
mitigation measures:' Comparc Appendix I "Public Review Draft 20 March 2005" with 
Appendix I. The checklist presented to the Regional Board, and not subjected to publ ic review 
and comment. was significantly rcvised from thc draft made available to the public to reflect the 
following changes: 

• The revised checklist stated that the project could substantially degrade the exi sting 
vIsual character of the site, un less mitigaled_ This impact was initially shown as "no 
impact." 

• The revised checklist stated that the project could expose sensitive receptors to 
substantial poll utant concentrations. un less mItigated This Imp3et was ini tially shown as 
··no impact:· 

• The revised checklist stated that the project could result in a substantial temporary or 
periodic increase in ambient noise levels. unless mitigated. This impact was init ially 
shown as "no impact: ' 

The enviroJUT1ental analysis was also changed to reflect these new impacts. The analysis 
also added a discussion of mi tigation measures to avoid each of these three impacts_ Compare 
Appendix [ "Publte Review Draft 20 March 200S"" with Appendix L 

These changes fall clearly into the category of the " ident ification of new. avoidable 
signiticant impacts." and "the addition ofmiligation measures to reduce the eITeet to 
insignificant.·· Thus. these changes fall squarely within the reqUirement for recirculation under 
CEQA Guidelines sections 15073.5(b)( I) and I 5088.5(a){I): however. this revised analYSIS was 
never subjected 10 public review because these changes werc released to the public on June 21. 
2005 after the puillic comment period had closed - and the Regional Board did not permit 
publ ic comment at the June 29. 2005 hearing on th Is matter. Thus, the record is clear thaI the 
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revised environmental analysis was never subjccted to public review. violating CEQA 
Guidelines section \5088.5. 

J. T he Region: .. Board Changes tu the I'rojcc t Constitute ;Xe'" Inrormation 
Th:lt Requires Re-Circu lation 

The draft environmental analysis and draft Technical RepoJ1 did not include spec,ficity 
regarding the location or structural BMPs works. presnmably because there were a variety of 
categories oflocations where B:>.1Ps could ha,'e b""n built , Aller the drall envirorunental analysis 
was circulated for public revicw and thc public comment period closed. Regionall3oard staff 
added an interprelation as to where structural B~'lPs 10 implement the TMoL could be buill. 
The change effectivcly prohibits the construction of any BMPs within "Waters of the U.s. or 
State." This change 10 the project constihues significant new infomlation because 1I served to 
severely restrict the potential location ofBMPs to a point where it is foreseeable that additional 
impacts from thc project would occur in paJ1s of the watershed. 

The effect of this failure to pcrmit meaningful publle comment violated one of the basic 
tenants of CEQ A - public participation. MOlmtain Lion Coailtion v. Fi$h and Game CommiS$ion. 
214 Ca1.App.3d 1043 (1989)(Final functional equivalent documcnt must be circulated for public 
revie"'). In MOlmtain Lion emili/ion. the Court of Appeal, In no uncertain terms, discussed the 
importance of public reVIew as applied to functionally equivalent documents. The Court stated: 

The requirement of public rev,ew has been called "the strongest 
assurance of the adequacy of the El R [( envirorunental impact 
report)]." [citations 1 

We do not reach the question ofwhcthcr the final [Environmental 
Impaci Document ("EIo")], which was not considered by the trial 
COUJ1. clears up some of the deficiencies of the draft. The 
cumulative impact analysis contained in the final EID has never 
been subjected to public review and criticism. If we wefe to allow 
the deficient analysis in the draft Elo to be bolstered by a 
document that was neVCf circulated for public comment ... we 
would be subveJ1ing the important public purposes ofCEQA. Only 
at the stage "hen the draft EID iscireulated can the public and 
outside agencies have the opportunity to analyze a proposal and 
submit comment. No such right exists upon " suanee ofa final EID 
unless the project is substantially modified or new infonnation 
becomes avaIlable. [citations] To evaluate the draft Elo in 
conjunction with the final EID in this case would only countenance 
the practice ofreleasmg a report for pub],c consumption that 
hedges on impoJ1ant envIronmental issues while deferring a more 
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review 
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IfOll/lII11/' LIOn Foundalloll, 214 Cal.App_3d at lOS 1·1 052 (intenml quotations and citations 
OlllIUed). 

The same result occurred here. Regional Board staff circulated an environmental 
analysis that was obVIously inadequate based on the wholesale revision to the environmental 
checklist and discussion in the Technical Report_ By fading to submIt the revised analySIS to 
public review. the important cnviromnental issues related to the constnlCtion of BMPs and the 
resultant impact on housing, historical and cultural resources. aesthet ics, and land uses "-(..'l"e 

deferred and insulated from public review, 

B. Tile .: nviron mental ,\nah's i~ A~ Re, ised II Inadequate 

Because the Regionall3oard released a fundamentally inadequate draft analysis and 
failed to recirculate the revised environmental ana lysis. numerous impacts associated with the 
reasonably foreseeable methods of compliance wcre never presentcd to the Regional Board. 
Thus. the environmental analysis, even as revised. is still inadequate as an infonnative document. 

I. An Inadcll uatc I'roj c~t Description and Examination of COlllpliancc 
Altemat j,'es Set the Stage for Failure 

A critical component of an EIR is the environmental selling_ [n the Chollas Creek 
watershed. virtually all of the tributaries to Chollas Creek: (I) arc surrounded by developed areas 
within which storm water 1$ conveyed by storm drains to out falls at canyon rims; (2) lic witilin 
canyons and contain "wate~" which originate at the end of the storm drains; and (3) are 
ephemcral and dominated by urban runoff during all but infrequent precipitation, Sce Tcchmcal 
Report at 23 (describing the pcrcentage of total acreage devoted 10 various land uses) and Exhibit 
2 

Thc project description is also a critical component of an adequatc environmental 
document. See Sallliago County Water D'striet v_ COimlyo/Ora"ge. 118 Cal.App.3d 818 
(1981}(EIR inadequate because of failure to discuss construction of water dehvcry facililtcs in 
projcct description). The project description in this case is Innuenced by Pubhc Resources Code 
scction 21159, which proVIdes the mill;"'''''' requirements for an envi ronmental analysis of a 
rule or regulation that requires the installation of pollution controls' That statute requires certain 
statc agencies to analyze the following: 

• The Notice and the Techmcal Document suggest lhatthe areas of analysis listed in Public 
Resources Code section 21 159 are the only issues that need be examined. Howcver, the statutc 
clearly states that these topics are the minimum requtTcments for an adequate environmental 
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(I) An analysis of the reasonably foreseeable envirolIDlcntal 
impacts ofthc methods of comphance_ 
(2) An analysis of reasonably foreseeable feasible mitigation 
measurcs. 
(3) An analysis of rca son ably foreseeable alternative means of 
compliance with the rule or regu lauon. 

Public Resources Code section 21IS'J(a) 

January 6. 2006 

Thus. the methods of compliance are pan orthc projeet description because the impacts. 
mlligalion measures. and allematives 10 the melhods of compliance must be anal)'led 

The proJecl descnption in this case CO!1iall1ed only a eun;ory discussion orlhe melhods of 
compliance. The Technical Repon for the TMDL states Ihatthe reqUired reduction in pollutants 
may be achieved by education. street sweeping. clmunation of illicit dIscharges. IIlspeclJons. 
buffer strips, sand ftlten. and diversion structures. in addition to biorelention and delention 
basins. The City is aware of no data thai suggests that the pollutant rcducllons required by the 
TM DL C(UI be "chieved by anything other than: (I) diversion; (2) detention and in fi ltmtion. or. 
(3) flow equalization and treatment (by flocculation or filtration such as reverse osmosis)_ Two 
of these means require dctemion fad liues. In addi tion. the size of an 10ft Itration works is based 
on soil dminage characteristics_ 

flavlllg identified the types of fael lilies that will be construct{"(! to achieve campI IWlce. a 
lead agencey can make some general assumpllons regarding where these works will be located. 
It is reasonably foreseeable that detention basins will be built immediately prior to the receivmg 
waten because various other facton funher restrict the location of such B;\IPs. including: 

a. The ·"tributary rule.·· which subjects all receiving waten within the Cho1las Creek 
wm~nhed 10 the TMDL; 

h. Topography, which prevents 8MP ..... orks from being bui lt on canyon walls; 

c. The prohibition on buildmg stnlCtural BM?s within waters of the United States or 
the State. which precludes the City's abili ty to treal or dlven contaminated water below thesc 
outfalls (e.g .. in a basm constructed parollcl to an c~isting channel). 

d. The structural Bl' .. IPs need to capture and treat a very high percentage of storm 
water due to the large level of loading reduction reqUired by the TMDL; I.C .. illS not reasonable 
to e\]>CCt th3t works located far from the storm drain out falls ,",auld. by themsel\·es. meet the 

anal}~lS; other impacts must be identified if the impacts arc a direct result or a reasonably 
foreseeable mdirect result of the project. 
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TMDL because significant amounts of storm water run into the conveyance system immediately 
abo,e the outfalls, 

e, Locatlllg works some distance from the receiving waters would be infeasible 
becausc It would be necessary to construct a new, scparate con~eyance system to prevcnt the 
treated water from mixing with untreated water, 

The project description in the revised analysis is devoid of any discussion Or analYSIS of 
these issues, and thus is inadequate because the failure 10 Include this information prevented a 
meaningful analysis of the impacts of compliance. 

Having determined the reasonably foreseeable means of compliance and the limitations 
on the location of the necessary treatmCllt works, the other misslllg component of an adequate 
prOject description is the number of comrol devices that may be required to achieve compliance, 
Because the TMDL defines the maximum loads of metals that may flow into Chollas Creek 
Without regard to the size of a rain event. loading Inust be control led m all storm events , I 
Accordingly, certain assumptions must be made with respect to the size of the storm m order to 
design structural BMPs that will provide adequate contaminant reduction. Lackmg a "design 
stonn." or infonnallon on soil infiltration rates, the City has used the Regional Board's 
assumption oftreatmg stonn water associated with average annual rainfall of 12.6 inches to 
calculate the volume of stonn water runoff that must be captured - 700 acres of detention 
capacity will be needed to comply with the TMDL via infiltration. or 240 acres of equalization 
capacity will be needed to treat via flocculation/reverse osmosis filtration. See Exhibit 3 and 
Karen Henry 's analysis submitted to the Regional Board, Additional land will also be needed to 
have stable manufactured slopes; the City estimates that each acre of detenhon capacity will 
require 1.7 acres of usable land. See Exhibit 3. The City also estimates that there are 816 stonn 
dram outfalls from the City of San Diego (i,e .. not within Port District-controlled land or" itllin 
the cities of La Mesa or Lemon Grove) into the receiving waters of the Chollas Creek watershed. 
Thus. to construct Ihe required basins the City wi1lnccd to acquire and develop approx imately 
1.387 acres of the 16,273 tOlal acres III the Chol1as Creek watershed If infiltration 15 used and 
480 acres if flocculation or fi Itralion is used. 

Based on the above. it is reasonably foreseeable thallhe TMDL implementation could 
require the City to build a large number of relatively smaller SiZed works in areas inunediatcly 
behind a geologically-safe sctback above all eXisting stonn drain olltfalls whICh have rcreiving 
waters immediately below them, These works could occupy 1,387 acres almost 10 pcrcelll of 
the 16.273 total acres In the watershed." 

3 In fact. data shows that the loading ofthesc metals increases with Ihe size and duration of 
stomlS. 
6 The analYSIS of the ne<;essary components of the detention works was prepared by Karen 
Henry, the fonner Deputy Director of the Storm Water Pollution Prevention Program and a 
licensed engineer. and David Pohl of Weston Sollllions.lnc. Mr. Pohl ho lds a PhD in geo, 

, 



State Water Resources Control 
Board 

-\ 0- January 6, 2006 

2, The Revised En \'ir"nmcnt~1 An alys is Sli lilloes Not Analyze Ihe All 
I rnll'l c'-~ Associated Wilh ConSirurt ion of StlU rt ll ra I UJ\ I Ps 

Only whcn3 meaningful discussion ofthc cnvironmClltal selling is scI forth and a 
thorough project description has been prepared can an adequate analysis of impacts and 
mihgation measures be prepared, County oj In}'o ~. City of Los Angeles, 71 Cal.App.3d 185 
(1977). 

The City notes, as it did in its previous comment letter 10 the Regional Board, thalle;ld 
agencies cannot hide behind an inadequate analysis and Icave il to the public to produce the 
necessary substantial evidence regarding adverse impacts. Gentry~, City oj !>fur/ella, 36 
Cal.App,4th 1359, 1379 (\995). 

Thc Regional Board's contention that the environmental analysis constitutes the first 
level '1ier" of envirollmental documents that wi ll be prepared to lmplemem the TMDL docs not 
chango thc expectatiollthat analysis will be perfonned and impacts discussed. "Tiering does not 
exuse the lead agency from adequately analy"'-'"!; the reasonably foreseeable Significant 
en\ironmental effect fo the project and does not justify defemng such analYSIS to a later tier EIR 
or negalive dedaration," 14 GeR. Seclion 15152(b), 

The Regiollal l.loard has also stated that some analysis was Ilot conducted because th!: 
lead agency need not speculate, As the City noted in its earlier comment Icncr, to elaim that an 
impact is speculativc and tenninate a discussion rtXjuircs analysis it does not excuse a failure 10 
invesllgale and analyl e. See 14 CGR. Section 15145. The re<;ord does not suppon a finding 
that the Regional Board has conduCled this mvestigation, 

Nevenhe1ess, the City submits the following analysis of environmental impacts. This 
analysis was prepared by Chris Zirkle, the City's Deputy Director of the Stonn Water Pollut ion 
Prevention Program, and fonner Assistant Deputy Director in charge of the Environmental 
Analysis Section (the depanment within the City thaI prepares City CEQA analyses. 
Accordingly, thc anal),sis induded in this comment cOllsti tutes substant ial evidence, See 14 
CCR. Section 15384(b) {substantial evidence lIlciudes expen opiruon based on fact} and 
Gelllry, supra at 1379 - 1380 (Statements by agCllcy staff with expertise conS1IIutcs substantial 
cvidence.) 

environmental engineenng (a specialty in c,ll'll engineering). Accordingly, the analysis Ulcludcd 
in this commem constitutes substantial evidence. See 14 GCR. Section I 5384(b) (subsl~ntial 
evidence includes expen opinion based on fact) and Gentry, supra at 1379 - 1380 (Statemems by 
agency staff with expertise constitutes substantial evidence,) 
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Here, while the Regional Board's environmental analysis foresees the need \0 construct 
works, because no analysis was done on the requi red number of treatment works, the analysis 
does not diSCUSS the need for the City to acqui re and demolish hundreds of acres of residcutial 
and industrial uses in order to construct the works , This is Inconsistent witb the only listed 
Impact in the draft environmental analysis, where Regional Board staff d iscusses the impacts 
from operating a worts that detains water the works has to be constructed before;t can be 
operated Because the Regional l3oard did not analyze this impact, the discussion that folio" s 
constitutes the only substantial evidence in the record regarding the potential impacts and 
therefore the listed impacts will be significant, or have not been adequate ly address in the 
Regional Board's environmental analysis_ Hence, the Regional Board prejudicially abused its 
discretion because it failed to pnxoced in the manner required by law. 

a. Aesthetics 

The Regional Board's descriptlon ofBMPs indicates that : "BMPs should be designed 
when feasible to maintain or create habitat, recreational areas and green spaces", Given the 
reasonahly foreseeahle size and location of the B!\lPs described above, the works would be too 
small and subject to too many edge effects to create sustainable habitat. MoreO\cr, regular 
maintenance would require periodic removal of plant !;fOwth and sediments. Topographically, it 
IS reasonable to assume that basins associated with the works will need to be excavated and that 
significant ponions of the basins would consist of manufactured slopes. limiting recreational 
opportunities . Thus, the conclusion that the listed mitigation measures would reduce aesthetic 
impacts to below a level of significance IS not supported hy substantial evidence. 

Becausc aerial deposition is a reasonably foreseeable contributor to the metals loading in 
Cholla> Creck, upland impacts may occur as a result of the need to intercept sheet flow runoff 
from canyon walls for trcatment before these flows enter receiving waters. These interceptors 
would logically be located near and above the receiving waters - in areas where many canyons 
suppon native, upland vegetation and sensitil'e species_ Impacts would result not only from 
construction of the diversions, bm also from construction oftreatmem works and the associated 
pumps that would be necessary to put the treated " 'ater back into the receiving waters at a 
location ncar its diversion point. As the Regional Board's analysis IS lIladequatc because it docs 
nOI analyze all impacts. and because the listed mitigation measures do not reduce all impacts 
below a level of signi ficancc, the environmental analysis is inadequate . 

c. Cultural Resources-

The Chol1as Creek watershed is located III a pan of San Diego that is designated as 
"Urbanized" by the City's Progress Guide and General Plan because it is fully developed. Many 
of the structures within the watershed were bmlt prior to 1960, making them at least 45 ycars old 
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and thus potentially signi ficant historic resources under the criteria in 14 c.c. R. section 
15064.5(a){3){C). Thus, with regard to checklist itcm Veal, the loss oran undctennmed number 
of signi ficant historic structures should be considered a potentially significant efred. 

With regard to chee.khst Item V(b), it is gencrally accepted by land usc agencies that 
because many older structures were built prior to or without the benefi t of heavy earth-moving 
eqUIpment, the soils undcrneath older structures have the potential to contain potentiall) 
significant archaeological resources. Therefore, the excavation of soils under potentially 
signIficant historic resources should be consider~l to have a potent ially significant effect o n 
archaeological resources . 

Similarly, many fonnational materials within the Chollas watershed are fossiliferous. 
Therefore, given that excavation of detention works could penetrate Ihrough surficial soils and 
into fonnational materials. the response to checkhst item V(c) should indicate that this llllpact is 
potentially significant. 1 Because the environmemal analysis does nOI discuss Impacts 10 these 
resources or propose mitigation measures, the envirolllnental analysis is inadequate 

d. Geology and Soils 

Excavating infiltration works in the licinity of canyon rims has the potential to make 
canyon walls unstable (only basins serving an equalization purpose could be lined). Increasing 
infi Itratioll increases instabi lily even if Ihe slope in question is already engineered. For slopes 
that arcn ' t engineered (and this is the case in older neighborhoods - sec above), this IIlstabllity 
can lead to failure. Incrcasing the integrity of slopes downhill of detention works could also 
result in increased impacts to biological resourees or. if retaining walls are used, aeslhetic 
Impacts. Therefore. as a result of the project change. checklist item V(c) should indicate that the 
geology impact from the project is potentially signi ficant. 

For purposes of revising the CEQA analysis. we suggest that the Board consider that 
works which involve any level of infiltration be setback from a canyon rim such that a 45 degree 
lille drawn from the bottom of the basin nearest the canyon rim does not intersect the canyon 
wall 

7 TIle "Kcnnedy Maps" are maps of geologic fonnations that may contain specific 
pak'Ontological resources, and are specifically used by planning and land use agencies to idelllify 
the polential for significant paleontolglcal resonrces. Such resources occur within the City of 
San Diego. and therefore could occur within the Chollas Creek watershed. See Geology of the 
La Jolla, Del Mar, La Mesa, Poway, POlllt Lorna, and Southwest Quarter oflhe Escondido 
Quadrangles. San Diego County, California. by lI-hchael P. Kennedy, 1975; and Geology of 
National Ci ty. Imperial Beach. and Otay Mesa Quadrangles, Southern San Dicgo Metropolitan 
Area. California, by Michael P. Kennedy and Siang S. Tan, 1977. 
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Che.:::klist [tern IX(b) indicates that the proJe.:::t ",auld not conflIct wllh :my applicable 
land use plan, policy or regulation of an agency with juris.diclion over the proje<:t adopted for 
purposes of avoiding or mitigatl11g and environmental effect." This conclusion is not supp·oned 
by substantial evidence; substantial evidence suppons the opposite conclusion: 

/fol/sing 
The Housing Elemem of the City's adopted General Plan and the position taken by the City 
Council when declaring a "Houslllg State of Emergency" both have as a basic objective an 
Increase in the housing supply. According to Appendix E of the Tc.;:hnical Repon, 10" and 
high density residential uses account for almost 64% of the land uses withm the Chollas 
Creek Watershed. On an:rage, thiS means that 64% of the 480-14(1() acres If land that would 
be occupied by treatmem "orts (307 to 8% acres) is currently developed wnh homes. 
Assummg an average of 10 d"'elJing unils per acre (4.000 square foot lots are common m the 
watershed), this equates to the loss of3,070 10 8,960 units. Removal of this number eXIsting 
d\\el1ing units would decrease the housmg supply and IS thus in conflict "'ith adopted City 
policy. 

l"rlll.,rrial L""d 
The Industrial Element o f the City's adopted General Plan states lhat there is a serious 
shortage oflarge pareels suitable for mdustrial development exists 111 the City. Related goals 
and re<:ommendations mdudc: 

"Insure that mdustrialland needs as reqUired for a balanced ecotl(lmy and balanced land use 
arc met consistent with environmental considerations" (p.286) 

""Protecl a reserve of manufacturing lands from encroacmnem by tl(ln·manufactunng uses." 
(p. 286) 

"As mentioned earlier, in allocating additional land for industrial usc it is impernti ve that 
suflicicnt acreage be designated to meet projected needs so that the existing market can 
0per:ltc effectively."' (p.287) 

TIle general theme of the existing industnal element is precisely thiS shortage ofindustrml 
land. high industrial and prices. etc. and how the economy is negatively affected by the non
mdustnal use of industrial land. The supply mcreaSed only slighlly since 1979 and has not 
increased since. In fact it is ItOw at crisis le,e1 proportions. 

According to Appendix E of Region 9's TechnICal Report, low and high density residential 
uses account for 3.12". of the land uses within the Chollas Creek Watershed. On average, 
tlus means that 3.12% of the 481).1400 acres of land that would be occupied by treatment 
works (15 to 43.7 acres) is cllrrently de\'elope<! with industrial uses. 
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The removal of housing and industrial acrcage from the City's stock In order!O build stonn 
"'3ter treatment worts required to comply" ith the TMDL would conflIct '~Ilh the City's 
General Plan and its declared Housing Slale of Emergency_ Therefore, as a result of the 
project change, checkl ist item IX(b) shoul(1 mdicme that the Land Use and Planl1lng Impact 
from the proj ect is potential! y signi fiCimt with respect to the loss of residential and indust ri al 
lands. The envirolunenlal anal~is ml1lndequate because it fai led to anal}7c this impact. 

f. Populmion and Housing 

Checklist item Xn(c) indicates that there wOIlld be no displacement of substantial 
numbers of people, necessitming the construction ofreplacemcnt bousmg elsewhere. The 
number of dwellings that would be lost as a result of the project changc (3.070 to 8,960) should 
be considered substantial. According to U.s. Census Data, the averagc dwelling Ulllt 111 San 
Diego houses 2.6 people. The 10$$ of 3.070 to 8.960 d\\elling units would therefore result In the 
displaccment of 7,982 to 23.296 people, This number of dwellings that "ould be lost as n result 
of the project change should be considered substantial. Therefore, as II result of the projCCl 
change, checklIst items XII (b) and XII (c) shouldllldlcate that the Populmion and Housing 
impact from the project is potcntially significant. 

g. Utilities and Service Systems -

Checklist Hem XVI (c) mdicates that the proJe<.:t willoot require or result m the 
construction of new storm \\-ater drainage facilities or expansion of existing facilities. thc 
construction of which could cause significant cnl IIurunental effe<;ts_ This is dlTeetly 
contradIcted by the Technical Report, and given that thc project change causes the addiuonal 
siglllficant Impacts cited above, there is e,en morc reason why lhis item should indicate thaI the 
Utililles and Scrvice S~tems Impact from the project IS potentially signIficant. 

Given that the project change will result in previously undiscloscd sigmficanl effects, 
CEQA compl iance to date has deprived intcrCSI~'<.l parties the opportunity \0 provide meaningful 
commen\. In panicular, we suggest that Opport lllli ty to comment be provided to historic 
prescrvmionists. housing advocates, industrial developers, and those interested III pubhc policy 
as it pertains to prcservation of San Diego's shrinking supply of industrial lands. 
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Functionally equivalent documents must contain an analysis of the cumulative Impacts of 
the projcct. Environmental Protection Info0lJ3tjon Center. Inc. v, Johnson. 170 Ca1.App.3d 604, 
625 (1985), The environmental analysis is completely lacking in any discussion of the 
cumulml\'e impacts of the TMDL. This is a prejudicial ablJ5e of discretion as a matter orla\\ 
Id 

CEQA Allern,,{ilY's 

Gil-en that the above-noted significanl effects appear to be unmitigable, CEQA TCQlI1res 
the e\:lIUalioll of alternativcs thm would lessen the Impacts, One such alternahve should be 
pro\ided to set the TMDL to a le\el above the California Toxies Rule. This ahemative may still 
result 111 Basm Plan compliance: hov.cver, the reduced necd fo r 3M? acreage would preserve 
more exi sting land uses. effectively mitigating (paniall y) the signi ficant impacts to existlllg land 
IIses, Alternatively. the environl11cntal ana lysis should describe why such an alternati ve wi11not 
~chie\'e the basic purposes of the project. 

ECOIIOIIIIC 1IIIII/ysis 

Public Re!;Qurt:cs Code section 21 1 59(c) requires lead agencies subject to that provision to 
consider "a reasonable range of environmental, economic. and technical factors. populallon and 
geographic areas. and specific sites," The diversion B~IP noted in the RegIOnal [JQaro's 
economic impact \'lIStly underestimates the cost of this BMP by estimating only a S I mIllion cost 
asSOClOted \\--ith building a di \'ersion structure. Oth .... costs that would be TCQUlred to Implement 
this 3 M? \\ould be upsizing of sewer pipe capacity bet\\C<'n the diversion and the Point Lorna 
Wastewater Treatment Plant because eX1S\lng pipes are not large enough to convey Stoml water 
flo\\ s (and the metals are seen primarily only in stonn water flows) , Given that sewers are 
generally not over-sized so that they can be "self-cleamng", a parallel convcyance system would 
be required. At the end of thi s conveyance. the POlllt wma plant itself would necd to be 
e-,p~nded to handle stonn water flows. Rcgion 9's CEQA analYSIS includes as mitigation a 
requirement 10 reintroduce water to drainages to avoid "drying out existing wetlands. A 
reimroduclion of treated water to the headwaters of Waters of the US'state would also TCQuire 
construction of a new reclaimed or potable water distribution system. IF !l:(:laimed, rather than 
polable water were 10 be used, t is unknown whether Total Dissolved Solids le\els In reclaimed 
water would adversely affect the beneficial uses In the receiving waters, 

The RegIOnal Board's economic analyses ofVef:etated Swales. Vegetated Buffer Stnps. 
Bioretet1tion and Detention Basins/Rctenlion Ponds are reponed!y based on the 1999 EPA 
document entitled "Preliminary Data Summary of Urban Stonn Water Best Management 
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Praclices-- [EPA-821-R-99-0l2. August 1999]. llie Regional Board estlmales came slrlllghl 
from Table 6-2 on page 6-4 of the EPA report bllt footnotes to thaI table indIcates that thc table 
estnn:l!es do not include land or all capital costs or regional adjuslme11lS to Ihe costs. FOOlllole I 
on page 6-2 of the report Slates Ihat "Land COSI is the largest variable innuencing overall BMP 

cose 

From EPA Table 6-2. Ihc Regional Board estimated on page 10] of its Technica] Report I]UIl the 
cost of trealmg storm waler from a SO-acre residenlla] area wilh a Retention Basin IS $100.000. 
TIle ramifications of this underestimation are demonstrated by the following example. 

Region 9 estimate 

Base Cost to !;CIVe SO-acre 
Residential Sile 
(35% Impervious) $100,000 

AClual Capilal Cost no change 

Adjustment for 
Regiona l COS1 no change 

Land Needed not estimated 

Land Cost no challge 

Corrected Estimate 

5100,000 

$1)0,000 (see footnote 2 of EPA Table 6-2) 

5161,200 (see EPA Table 6-3) 

50 acres x 90% Imper,iolls x 2% .: 0.9 ac. 
(from EPA Table 6-9) 

55.040.000 (9 houses@ 5560,000 each) 

First. Ihc cost is ,"creased to 5130,000 to accollnt for actual capital costs. Second, Table 6-3 of 
the I:.I'A report mdicates that an adjustment of 1.24 should be made to account for regional costs. 

Tab]e 6.2 orthe EPA repol1 assumes tha! 35% of II SO-acre residential site is lI11pervious; 
However, in reality, the Choll a5 Creek watershed is closer to 90% Impervious. Table 6-9 oflhe 
EPA repol1 assumes Ihatlhe bnd required for a Retention Basin is 2%-3% of the nnpcT\'ious 
are:1 in the drainage. At 2%. the land required for a Retention B35in to serve SO acres is 0.9 acres 
and the land required 10 serve the entire 16,000-acre watershed is (16,000150 x 0.9) ~ 288 acres. 

The vast majority of land WIU'fC Relenl10n 13asms could be buil! is dc, eloped. In Ihe north
central portion of the watershed, the land is de\;cloped wilh smgle-fanllly resIdences. Residenltal 
lot Siles m this area vary, bUI a rea.wnable estimate ofthe al'er1Ige is 4,000 square fecI or. 
roughly O. I acre. For every SO acres III thiS portIon of the watershed, nllle houses would need to 
be acquIred. demolished. and the land developed with a Retention Basin. Accordmg to the San 
DIego I iousmg Commission, as ofOclober, 2005. the avcrage COSI of an eXlstmg, detached 
house in San Diego is $560,000. Therefore. the lOtal cost of a Retention BaslI1to serve a 50-acre 
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are3 m Ihe Chollas watershed is (S560,OOOx9) + $161,200 or over S5.2 mIllion dollars, not 
SIOO.OOO and the total OOSIIO build Retention BasIns throughout the watershed is (16,OO()'50 x 
SS,200,OOO)"'" 51.664,000,000. 

We recommend that the State Board ask the Regional Board to re-evaluate the economic costs of 
complying with the TMDL by considenng the cost of condemning and acquiring developed land 
U1 San Diego 3Jld by considering the full costs of a diversion BMP. 

C/lmjiCIWOII 

The T\10L Technical report illdicates that Frce"ays and "CommcrciaVlnstitutional" land uses 
are the biggest contributors to copper. lea.!. and ZInc. "Llght Indusuial" and "Heavy llldustnal" 
land uses are shown in the report to constItute 2.5-4.8% and 0.2-0.6% respe<:ti\ely of land area. 
However, auachment A to the Regional Board's resolution approving the TMOL states under the 
headmg of "Source Analysis" Ihat. "Modeling effons pomt toward free"lIys and 
commerclaliindustnalland uses as the major contrtbutors". Given the dIfference in IOl:aI1011 
""Itlun the "atershed of institutional and industrial land uses. 'mpacts from constructmg works to 
remediate stonn water from these uses would d,ffer. 

CO;\L\ IENTS ON OTI IER ISSu}:S 

A. ,\ erial [)eposition orl'ollut:lIlt! 

The project as adopted by the San Diego Regional Board also leads to one other concern 
oft~ City tllat ofho,," to deal with storm water which pICks up comammation from open space 
canyon walls from aerial dcpo:sition and then sheet noW's down the CaD)'(In walls and IllIO 
recel\ing walers. The City nole thaI the State Board rccf.'J1t1y remanded the T\IDL for flle'lals 
adopted by the Los Angeles RegIonal Board back to the Regional Board for modlfieallons 
because the Regional Boan! failed to conSIder el'idenee regarding aenal dcpoSlIion as a major 
souree of metals. See Resolulion~ 2005-0077 and 2005-0078. The City requests Ihal. at a 
minimum. changes be made to Ihe Chollas Creck metals TMOL simIlar to the changes made to 
the Los Angeles area TMDLs.3 

I The City also notes that the environmental impacts of capturing thcse pollutants "ere 
considered by the RegIonal Board. Absent works to capture these nows before they enter 
Cnollns Creck or its tributaries, we are concerned that the levels in these flo"5 by themsches 
could cause the TMDL to be e'leo:eded downstream even ifall other flo\<-s (nows thaI enter the 
storm drain collection system) are treated to mC(Ct the T1>IOL. Diverting these flows to works 
before they reach the receiving waters would result m significant Impacts 10 the natl\e upland 
habitats m the canyons adjacent to the waters. from both eOILstruclion of dikes to d,~en Ihe now 
to a detenlion works and from construction of the detention works. Impacts from conslruction of 
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n, I\ lodifications to Storm Water Con' ry:mce S~ stems To Reduce Erosion 

The dcternunation that works are prohibite<l in "rc<:eiving waters" may also have one 
other consequence. Representat ives of the envi ronmental community III San Diego are 
concerned that the outfalls of cxisllng St01111 drains at the lOp of canyon waUs has led to erosion 
on canyon walls and at the base of the canyon walls_ To address these concerns. III some 
situations the City may wish, in conjunction with cOnstrucling stonn drai n improvements 
mc1uding detention basins, 10 eXlend Ihe 510nn drains to thc canyon floors in order to mmirnlze 
this erosion. While il could be e .... pected that, III general, erosion on these canyon walls would 
decrease because of to-be -construct cd upStream dctemion IIOrks.. a prohlbllion on works III 

II at~ of the US Stale would preclude the Cily frolll addressing Ihis eommumty con<:ern. 

C, RC:I ~ollableneu of I he 1m [lICl1lrnt91 ion 1' lan 

As the Cily has explained In some detail. achlC"lJIg comphance wilh Ihe TM DL 
reductions Will require considcrablc efforts, lllc1uding the potenti al for condemnation. Based on 
the Cit y'$ experience III construcling public Improvcment, a IO-year time schedule IS not a 
rc:lSOn:lhlc ti me schedule to implement thc necessary measures. The Cily and C:lltnms all 
presentcd infonnat ion showing that a reasonable l imehne based on the necessary work in an 
urbanil.ed area IS between 17 and 22 years. Condemnation proceedlllgs in and ofthemsc1\'cs 
require significant lime, much less bidding and constructmg public works, Accordmgly. the City 
requests the State Board lOp modify Ihe TMDL implementation plan to impose a reasonablc lime 
schedule considenng the cfforts in\"olved, 

these works to the biological resources that exist near the floor of canyons Will be significant and 
ha~e not been identified in the Regional Board's CEQA docwuent. 
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The City of Silll Diego is commined to improving water quality; however. the City as a 
rcSPOllSible agency does not have the luxury to consider only water quality when it acts. CEQA 
requires "II agencies to consider the consequences to all resource areas when making dedsions. 
The information provided \0 the Regional Board and now to the State Board does not do an 
adequate job of informing the decision-makers of all the envlrorunental consequences ofthi, 
activIty. 

Given the requirentcnts of the California Environntental Quality Aet and the State 
Board's own regulations. and the structure of Water Code regarding basin plan amendments, the 
City contends that the administrative record for the Chollas Creck metals TMDL is still open. 
Notwithstanding that contention. the environmental analysis prepared by the Regional Board for 
the Chollas Creek metals TMDL is so fundamentally flawed that the analysis should have been 
recIrculated. As detailed above. the analysis failed to consider the Impacts of constructing the 
very treatment works the operation of which the Regional Board has analyzed. some of" hich 
would be significant. 

Accordingly, the City requests that this action be remanded back to Ihe Regional Board 
for reconsideration in light of an adequate environmental analysis_ Altema!]vely. the City 
requests the State Board modify the Chollas Creek metals TMDL to be consistent with the 
recently adopted Los Angeles metals TMDLs in consideration of new evidence regarding the 
impact of aerial deposition on metal loading and the challenges to implememing comrols in 
urbanized areas. 

TJM:TJM 

Best Regards 

MICHAEL J. AGUIRRE, City Attorney 

By 
Timothy J. Miller 
Deputy City Altomey 


